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On April 3, 2017, the United States Ci zenship and Immigra on Services (the "USCIS") will begin accep ng H‐1B pe ons
subject to the Fiscal Year ("FY") 2018 cap. Foreign employees whose H‐1B FY 2018 pe ons will be approved can start their
employment in the United States on October 1, 2017. While April 3rd may seem far away at the moment, employers that
have experience with H‐1B ﬁlings know that it will arrive before you know it.
Background
H‐1B category is an a rac ve employment‐based op on for U.S. employers to hire foreign na onals in specialty
occupa ons. Generally, in order to qualify for an H‐1B visa, the employer must establish that the following requirements
are met:
i) the job is a specialty occupa on, i.e. one that requires a professional ( a person typically holding at least a U.S.
Bachelor’s Degree or its foreign equivalent);
ii) the foreign employee meets the criteria of a professional; and
iii) the employer obtained the cer ﬁed labor condi on applica on (the "LCA") from the Department of Labor (the
“DOL”), in which the employer represented, in par cular, that it will pay the foreign employee at least the same
salary which is paid to any other worker in a similar job either with that employer or in the respec ve
geographic area, whichever is higher.
Annual Cap
There is an annual numerical limit of new H‐1B approvals ("H‐1B cap"). Congress set the current annual H‐1B cap at 65,000
(the "regular cap")¹ plus 20,000 for foreign na onals holding U.S. Master's or higher degrees (the "advanced degree cap").
Ini al H‐1B pe ons may be approved for up to three years, with subsequent extensions for up to another three years.
Typically, the H‐1B worker's total period of admission may not exceed six years, with excep ons available to some H‐1B
holders, including beneﬁciaries of pending labor cer ﬁca on applica ons or employment‐based immigrant pe ons.
Cap Exemp on
There are some excep ons to the H‐1B cap requirement. For instance, current H‐1B holders who have been previously
counted towards the cap, are generally cap exempt. Therefore, when such H‐1B holders seek to extend their status, amend
terms of employment, transfer from one employer to another or add concurrent H‐1B employment, they can generally ﬁle
their pe ons with the USCIS at any me. In addi on, foreign workers seeking employment with ins tu ons of higher
educa on, related or aﬃliated nonproﬁt en es, nonproﬁt research organiza ons or a governmental organiza on are also
cap exempt.
Timing and Process
USCIS accepts H‐1B cap‐subject pe ons star ng the ﬁrst business day of April. As this year April 1st falls on a Saturday, the
earliest date the USCIS will accept H‐1B pe ons reques ng an October 1, 2017 employment start date is April 3, 2017.
If the number of H‐1B pe ons submi ed during the ﬁrst ﬁve business days exceeds the annually set limits, the USCIS will
use a computerized process, known as a lo ery, to randomly select the necessary number of pe ons for further
processing. Given that the lo ery had to be administered during the last several years, we expect that it will take place
again in April 2017. Based on the lo ery results, USCIS will reject all unselected cap‐subject pe ons and return them to the
employers, together with any applicable ﬁling fees.
_____________________________________

¹Up to 6,800 visas are set aside from the 65,000 each ﬁscal year under the terms the U.S.‐Chile and U.S.‐Singapore free trade agreements. Unused visas in this category
become available for H‐1B use in the next ﬁscal year.
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Why Employers Should Start H‐1B Prepara on Now?
 Avoiding Delays in Labor Condi on Applica on Cer ﬁca ons
As stated above, every H‐1B submission must be accompanied by a cer ﬁed LCA. An H‐1B ﬁling that lacks a cer ﬁed LCA will
be rejected or denied. To sa sfy the LCA requirement, the employer must complete an LCA and submit it to the DOL for
cer ﬁca on. The normal processing me for the DOL review of the LCAs is up to 7 business days. As we approach the H‐1B
ﬁling date, the number of LCAs ﬁled with the DOL will increase signiﬁcantly, resul ng in poten al delays in LCA cer ﬁca ons.
A lack of advance planning will result in obtaining LCA cer ﬁca on too late to make it for the April 3rd targeted ﬁling date.
Therefore, employers are recommended to keep in mind this very important step when preparing the H‐1B pe ons and plan
accordingly.


 Ensuring that Employees are On Track for Filing
Employees should compile all documents related to their immigra on and travel history, educa on, experience, foreign
creden al evalua on and so on, suﬃciently in advance of the H‐1B ﬁling. All foreign language documents must be
accompanied by a cer ﬁed English transla on. If employees intend to include dependents as deriva ves on their H‐1B
applica ons, they will need to ensure that all dependents’ documents are also ready and up‐to‐date.


 Missing the H‐1B FY 2018 Filing Season Means Employers Must Wait Another Year
Employers who miss the H‐1B ﬁling season in 2017 will get a chance to submit new H‐1B pe ons only in April 2018 with an
employment start date on October 1, 2018. We an cipate that the H‐1B lo ery selec on will become even more compe ve
in the coming years, based on a consistently increasing number of H‐1B ﬁlings. Par cularly, last year, almost 236,000 H‐1B
pe ons were ﬁled, and only 36% of the pe ons were selected in the lo ery. Thus, wai ng un l the next ﬁling season to
submit your H‐1B pe on may reduce your foreign professional’s chances to be selected in the H‐1B lo ery.
 Poten al Changes to the H‐1B Regula ons
There is a possibility that H‐1B regula ons will become more restric ve under the new presiden al administra on. The
poten al changes may include the introduc on of a labor market test, increased salary requirements and ghtening of the
program’s other requirements. Therefore, employers wishing to hire skilled foreign workers are advised to ini ate the H‐1B
process sooner rather than later, given poten ally adverse changes to the H‐1B program.


Considering the above, advance planning is cri cal to ensure mely ﬁling of your H‐1B pe on, thereby making certain that
your submission will have the greatest chance of being accepted for selec on process and further adjudica on by the
USCIS.
If you would like more informa on or need assistance in ﬁling your H‐1B pe on, the a orneys in the Bousquet Holstein
Immigra on Prac ce can provide you with experienced counsel and support throughout the en re submission process.

Bousquet Holstein Immigration Practice
How may we be of service?

The Immigra on Prac ce Group at Bousquet Holstein PLLC provides comprehensive
services to address clients' needs regarding immigra on beneﬁts and compliance ma ers.
We provide legal guidance and services to businesses, investors, developers, educa onal
ins tu ons, hospitals, individuals and families on a wide range of immigra on law issues.
We work closely with our clients' in‐house counsel and human resources professionals to create comprehensive
immigra on strategies and conduct immigra on compliance training. For addi onal insight and informa on contact Anna
Pu ntseva at 315.701.6372 or apu ntseva@BHLAWPLLC.com or Anas Saleh at 315.701.6426 or asaleh@bhlawpllc.com
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